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The Dubious Boland ifi

Suppose President Reagan did in fact solicit,
directly or indirectly, King Fahd to support the
contras in Nicsragua. Suppose the president
. acted similarly with respect to other foreign

*. jesders. Suppose also that Ru?an gave the
ad to his White House staff to supervise
und raising for the contras by private organiza-
_ tions and individuals.
1. Aside from questions as to whether such
" behavior was dignified, was it constitutional? :
© Was it lawful? -
t The past few mlg*o{ Iran-contra hgam"}:lo « T . ] STAT
e e o anavt | + 4 #9; GF best, 'ql.teshonablg whether C"ongress has
o bk tht Congres, Uruah e Besod ooy pight to prohibit the president and his staff from
aid “directly or indirectly” to the contras and that 2 hs ; ; 997, ;
e i b o oot o s v 50 iciting funds from private individuals and foreign
the must have necessari t them bey ”
ool e governments.
But this misses the real and fundamental issue: .
; whether Congress has authority under the Consti-  Congress has sought to force the issue impos- the solicitation of funds from abroad and other-
Lo tution to impose of ta try to impose such curbs on hwil.‘l'&h'hthmvedwhenanu’m wise, to advance the Reagan Doctrine; that is,
A the executive branch of government. to restrict the president’s &gmpuvu a8 support for “freedom fighters” in Nicaragua and
LA The battle over congressional versus execus  commander-in-chisl z enacting Powers  elsewhere around the world,
o tive powers in the making and execution of U.S.  Act over President ‘s veto, And this ls what Perhaps it would have been wiser or more
: foreign policy has been going on since the  happened in an area related to the president’s seemly the president stated his reserva-
Ioumlinho( the republic. In the [ran-contrs  war powers, when Congress enacted tions about the ts of nd-
affair, the danger is tat Congress, by concen- Amendments. ments st the outset. But the president might,
trating on some of the minutiae of the contra But the WW(WH War Pow-  quite reasonably, never have interpreted the
aid program, is permitting itself to move away  ers Act still has to be tested in the U.S. courts,  statute as applying to him or his men. In any
from addressing the hvgr policy issues, and in  And this is equally true of the reach of the Boland  event, the conatitutionality of legislation does
the process is doing damage to the popular  Amendments, not hinge on what the does; it is what
understanding of the appropriate relationship The Boland Ameridments seek to use Con-  the courts that is determinative. The
between the executive and Congress as envi- ge-‘ ‘powers to restrict the use of congressional-  president’s obligation is to uphold the
sioned by the Constitution. “mw funds to place curbs on the  Constitution; he need not, and indeed cannot (as
The confines of the i debate have -mamum&mmu courts do not e ad
: already been made clear, Those favoring atrong prohibits the CIA, the Department of “or  get a judicial determination of constitutionality
: congressional controls over power  any other or entity of the United States ore not to comply with a legislative
i , have used the lran-contra to advocate the  involved in activities® from H : , he should
F 17th-century English pri t the executive  or indirectly” supporting the contras. act ite than hinder a judicial resolu-
: is not to resort to back-door financing—that is, is This may seem reasonable and constitutional  tion of Jpy outstanding constitutional issues.
: 0ot Lo raise maney except by legislation enacted by on the face of R. Bat various U.S, Supreme It seems increasingly likely that the courts
H Qrvu.vmidnuim’plelmmuwdh Court and federal court decisions oth- willhealledupwumonﬂnmmutioml
Section 9 of Article | of the Constitution. It  erwise, They that whereas Congress  reach Boland ndments, despite the
3 mﬂm%w“hhwnmm has the power to or not appropriate  hesil mlﬂlndl:hfemﬂy!
* ,uhmmdw funds, once funile ‘have been appropriated it branch seem to about obtaining a judicial
4 made by Law.” And they have point to the fact  does not have the power to "condition® how resolution of the matter. some ‘]
: that under the Constitution, Congress has a very  they will be i the effect is to emasculate have in the past also ducked deciding such
major role to play—it has the power to declare  comatityl protected powers. issues as being tical” questions, in the
war, to regulate foreign commerce and the power For Congress does not have the  current context an (as seems proba-
of the purse, mmmvmmmmolmher bie) of Lt. Col. Oliver North for conspiracy to
By contrast, those favoring nearly unbridled  executive -say, the solicitor general, violate the ts just t, if
% idential r in the foreign policy arens by linking to him to the positions else, force a judicial determination of ;
1 ve pointed to the fact that the president is  he is to take in srguments before the U.S,  their constit
H not merely in charge of day-to-day operations  Supreme Coust. Congress must respect what table friction incident to the distri-
: but alone makes policy by directing th ds  the Sup Court- has referred to as the bution of the governmental powers among
H of executive employees, including the secretary  “great principle that what cannot be done di- served this country
: of state, assistant secretaries of state, ambassa- realzebwlm of constitutional restriction can-  well. Congressional efforts to chasten the presi-
. - dors, generals, admirals and others every day of  not indirectly by legislation  dent through legislative emasculation of his
b the week. The president alone meets with  which the same result.” powers may only swing the pendulum of per-
¢ : foreign heads of state. In this capacity, they To be sure, R pay seem to leadersas ceived presidential abuses of power in the
i , ask, who is to—or may—prevent the president  our governmest spesls with two voices. But, opposite direction. A gt lution of
e from exercising his will or influencing contribu-  undes the U.S: Conatitution, it is at best question- constitutional dimensions of the current
tions through a presidential wink? abhmcw-hnmyriduwpmﬁbk situation can only be achieved by bringing t!
¢ There is, in fact, no easy way to resolve  the president'and bis stafl from soliciting funds  powers of the third great institutional depart-
. these long-standing differences in views. Thisis  from peivate and foreign govemments  meat—the judiciary—into play.
because the Constitution, whatever its “original  for foreign camen to which Congress has refused Until then it is best to recognize that the
R intent,” has in practice provided for tension— to appropeists money. (Of course, where one  Iran-contrs hearings can only raise these vital |
[ | imes creative and i little more  draws the lins between the president’s men and itutional issues of separation of powers;
: . ! than a tug of war—between Congress and the  those officials more directly subject to congres-  they do not and cannot answer them.
. executive in dealing with the national strategic  sional controls Is'kself no essy task, but one good —
: interests of the United States. benchmark is whether they are appointed by the  Don Wallace Jr. is diructor of the
H At times this state of tension—what Justice president to assist the president or appointed with srnational Law at Georg
: Brandeis ch ized as “the inevitable friction the advice and coneent of the Senate.) University. Allan Gersom, a resident scholar
i {ncident to the distribution of the governmental In short, this may shock some, itis  at the American Enterprise Institute, was
' powers among three departments”—has proven  questionable Congress, through its  wnlil recently depuly assistan! altorney
i 3 source of great frustration to Congress, asithas  power over ted furids, can constitu-  gensral and cou 7 for national security
t to the executive branch. In some instances, tionally stop t Reagan from seeking, by  affairs.
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